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What is the Qualified Opportunity Zone (“QOZ”) 
Program?

• The Qualified Opportunity Zone program is a brand new 
tax incentive aimed at attracting private investment capital 
to low income communities nationwide

• Treasury and IRS issued proposed regulations on October 
19th. 

• Importantly, taxpayers can generally rely on the Proposed 
Regulations
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QOZs: What is all the Fuss About?

• Allows taxpayer to defer capital gains tax on the current
sale of investments if the capital gain is invested within
180 days in a “qualified opportunity fund” (a “QOF”).

• The deferral may last until Dec. 31, 2026 and also may
allow the taxpayer to exclude 15% of the gain completely.

• More importantly, the new law allows for a permanent
exclusion of capital gains derived from the later sale of
the QOF investment provided that it is held for at least
ten years.

 Regulations permit an investor to hold its investment for
an additional 20 years until December 31, 2047 and still
receive the benefit of capital gain exclusion.
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Qualified Opportunity Zones

• QOZs have been established in all 50 states, D.C. and
U.S. territories

• In all, over 8,000 census tracts have been designated.
Various maps and resources are available online
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QOZs: Nuts & Bolts
Deferral of Initial Gain

• To be eligible for deferral through investment in a QOZ:
 The gain must arise from a sale or exchange of property

to an unrelated person (20% ownership test);
 The sale or exchange must occur prior to January 1,

2027; and
 The gain must be reinvested in the QOF within 180 days

of the sale or exchange (special rules apply to
capital gain from pass thru entities and other
categories of gain)

• There is no limit to the amount of gain that may be
deferred

• QOFs can self-certify via their tax return using form
8996. A draft of this form is now available.
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What is a QOF?

• A QOF is any investment vehicle classified as a
partnership or corporation that meets a 90% test every 6
months. The test requires that 90% of the QOF’s assets
be “QOZ Property.”

 Special rule for assets held through subsidiaries

• Additional criteria related to the 6 month rule may apply
during the initial year of a QOF.

• Failure to meet this requirement results in a monthly
penalty.
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What is QOZ Property?

• QOZ Property is (essentially) tangible property used in a
trade or business of the QOF in a QOZ, but only if the
original use of the property commenced with the QOF
or the QOF substantially improved the property
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Substantial Improvement

• The new law provides that a QOF satisfies the
“substantial improvement” requirement only if, during
any 30-month period after acquisition, the QOF
doubles its investment (basis) in the property

• The value of land is excluded from the substantial
improvement test.
 Example: A QOF purchased a property for $100, but

$30 is attributed to land and $70 is attributed to the
building, then the QOF needs to only spend $71 or more
improving the building.
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Proposed Regulations Clarifications

• Gain must be a capital gain. Cannot defer depreciation
recapture.

• Working capital safe harbor – cash can be held by a QOF
Subsidiary for up to 31 months and not be considered
“bad” financial property so long as there is a written plan
in place regarding how the funds will be used.
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Proposed Regulations Clarifications

• C corporations and partnerships for tax purposes (ie.
including LLCs) can elect to be QOFs.

• An existing entity can elect to be a QOF, a new entity
does not need to be formed.

• Gains from a sale of a QOF investment can be reinvested
into another QOF.

• Where a QOF invests through a subsidiary, 70% of the
entity’s tangible assets must be in an opportunity zone
(based upon historical cost or tax return balance sheet if
an applicable financial is prepared)
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QOF Subsidiaries

• The QOZ rules create a somewhat arbitrary distinction
between QOFs that hold assets directly versus those that
hold assets through a subsidiary entity.

• In the latter case, intangible assets are less problematic,
and a lower asset requirement applies

• While the subsidiary cannot hold more than 5% of its
assets as cash or financial property, the Proposed
Regulations introduced a favorable working capital safe
harbor
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QOF Subsidiaries
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Use of Debt Financing by QOFs

• QOFs are focused on using debt in order to satisfy the
substantial improvement test

• What about debt financed distributions that don’t exceed
basis? Are they considered partial dispositions of the
QOF investment?

 Particularly relevant for development deals that conduct
refinancings at stabilization

 Because of the “zero basis” rule, unclear how these
leveraged distributions are treated

13



Mixed Fund Investments

• Taxpayers may invest more than the amount of deferred
gain in a QOF.

• These “mixed fund” investments are treated as two
separate investments:
 “Deferred gain investment”: QOF rules apply.
 “Separate investment”: Normal tax rules apply.

• The Proposed Regulations clarify that the deemed
contribution associated with debt does not create a
mixed fund
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QOF vs. 1031 Deferral

• The QOF program features various advantages over
Section 1031 deferral
 ANY gains can be reinvested
 ONLY the gain (versus all proceeds) needs to be

reinvested
 No formal identification of replacement required
 No intermediary required
 While deferred gain is triggered no later than 2026, post-

acquisition gain can be eliminated permanently if 10-year
holding period is met
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What’s Next

• The Proposed Regulations resolve a number of key 
questions and concerns, however uncertainties remain.

• Additional guidance is expected shortly
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Open Issues

• Are all leasing activities a “trade or business”?

• How do basis step-ups (Year 5, Year 7 and upon a sale at 
Year 10+) operate where an investor rolls his interest 
into a new QOF investment?
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Open Issues

• Recycling at the QOF level.
 How is gain treated? What if the QOF uses 1031

exchanges?
 Very important question for fund sponsors that seek to

use multi asset fund structures

• Treatment of vacant land and ground-up development
projects
 How is “substantial improvement” and “original use”

applied in these circumstances

• Treatment of leases doesn’t quite work
 Especially relevant for development JVs where

undeveloped tract is owned by partner
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Open Issues

• Application of working capital safe harbor

 How specific do you need to be?

• Under what circumstances can the 30 month window be
extended for substantial improvement?

• Should a period of abandonment erase a buildings
history for prior use in the opportunity zone?

• Unresolved basis issues - depreciation
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Citrin Cooperman’s Real Estate Practice

• Professionals dedicated to the real estate industry.

• Work with real estate organizations of all sizes within the market, and have a
thorough appreciation for the nuances of different industry verticals.

• Understand everything from daily operational issues to succession planning. Provide
clients with a streamlined compliance process and benefit from our operational
review, which focuses on the big picture.

• Developed relationships with hundreds of real estate entities including
owners/operators, private real estate funds, developers, REITs, real estate investors,
management companies, cooperative housing corporations and condominium
associations.

• Provide attest and compliance services to our clients as well as insight on various
issues affecting the real estate industry.

OVERVIEW
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